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FEDERAL ELECTION COMMISSION

WASHINCTON, D C 2046)

In the Matter of

Dole for President, Inc. and Robert J. Dole, )
as treasurer; Dole/Kemp 96 Inc., and )
Robert J. Dole, as treasurer; Republican ) MURs 4553 znd 5671
National Commnuittee and Alec Poitevint, )
as treasurer; Senator Robert J. Dole }

The Clinton/Gere *96 Primary Committee, Enc., }
and Joan Pollits, as treasurer; The Democratic )
National Commiittee, and Carol Pensky, as )
treasurer; President William J. Clinton; Vice } MURs 4467 and 4504
President Albert Gore, Jr.; and Clinton/Gore )
96 General Committee, Enc., and Joan Poliitt, )
as treasurer )

The Clinton/Gore *96 Primary Committee, Inc., )}
and Joan Pollitt, as treasurer; The Democratic )
National Committee, and Carol Pensky, as ) MUR 4713
treasurer; President William J. Clinton; and }
Harold M. Ickes, Esquire )

STATEMENT OF REASONS

COMMISSIONER KARL J. SANDSTROM

At issue in the above matters were media advertisements financed by the national commitices of
the Democratic and Republican parties (collectively “the parties™) during 1995 mnd 1956, The
General Counsel recommended the Commission determine that the cost of these advertisements
constituted in-kind contributions by the parties to their respective presidential candidates”
committees which would have resulted in the candidates exceeding their pnmary or generat
election spending limits.'! I write this Statement to explain my reasons for rejecting the Generat
Counsel’s recommendation.

' In the alternative, the General Counsel recommended the Comumassion determing that the parmes welsted 2

U.S.C. §434(b}(4) and 11 CFR 106.5(a} by wranstersing funds 16 various state parties. 1 repectod das
recommendation because the General Counsel simply did not allege a violation. The Cenera! Counsel argued thay
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The Federal Election Commission (“FEC™) 1s vested with exclusive authority to “administer,
seek to obtain compliance with, and formulate policy with respect to” the Federal Election
Campaign Act of 1971, as amended, 2 U.S.C. §§ 431-455 (*FECA™), the Presidential Election
Campaign Fund Act, 26 U.S.C. §§ 9001-9013, and the Presidential Primary Matching Paymen:
Account Act, 26 U.S.C. §§ 9031-9042. 2 U.S.C. § 437c(b¥([). In carrving out these
responsibilities, the Commission has an obligation to promulgate clear and unambiguous rules,
| particularly those that touch upon activities protected by the First Amendment.” In the absence
of that guidance, a regulated entity 1s denied due process because 1t is unable to determme m
3 advance and with reasonable certainty what speech or conduct ts subject to povermmen:
regulation.
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I voted to reject the General Counsel’s recommendations because to suppor! them would violate
the most basic principles of due process.’ No reading of the law, as it existed when these

: advertisements vrere aired, would have provided the partics with fair notice of the standard that
s the staff has subsequently suggested should be applied. Quite to the contrary, 2 fair reading of
the law at that time would have clearly suggested that the ads were permissible. The respondents
in this matter simply cannot be held to a standard that was not discernible prior to engaging m
otherwise protected speech.

B If one wants to vnderstand the state of the law at that time, there is no better place start than with
Advisory Opinicn 1995-25.° Whatever narrow reading the Comimission iniended to give the

| opinion, its effect was to permit national party committees to finance and coordmate

F advertisements featuring federal candidates with & mixture of “hard™ and “soft™ doflars. giving

‘ the parties a *“green light” to conduct the media campaigns at issue. Though this facally

because the national parties “mmintained control” over funds ransferrad 10 the state parties, the tfate paries should
not have allocated the costs of the advertisements according; to the “ballat composinon medud” bur mswad shosld
have used the fixed percentages required by the Democratic and Republican notonal commutniees. See 11 CFR
106.5(b)(2)(i1) and 106.5(d). However, the national parties are exphicitly permuniad to transfor funds to state portes
without limitation. 11 CFR 110.3{c).
*  See Buckley v. Valeo, 24 U.S. 1, 41,96 S.Ct 612, 635 (1976){quoting NAACP v Burion, 3ITIL § 315, 438
(1963))(**Precision of reguiation must be the touchstone m an area so closely touching our most precitus
freedoms...”); Id. (quoting Smith v. Goguen, 415 U.S. 566, 573 (1973}~ Where Fust Amendemens nghts are
involved, an even ‘greater degree of specificity” is requited.”™)
> The Supreme Court has long recognized the danger of vague law

It 1s 2 basic pnnciple of due process that an enactnent 1s vord for vagueness st its profsbinons are

not clearly defined. Vague laws offend several important values. . . Vague laws may mag the

innocent by not providing fair waming. . .{1}{ arbirary and discrimsnatory enforcoment s to be

prevented, laws must provide explicit standards for those who apply them . [Wihere 2 vague

statute ‘abuts upon sensitive areas of basic First Amendment freedoms.” 1 “operatzs w ndubnt the

exercise of (those) freedoms. . . . [Blecause we assurne that man 15 free to steer buineen lawtnl and

unlawful conduct, we insist that laws gwve the person of ordinary intelhigenee a repsonzble

opportunity to know what is prohibiied, so that he may act accordingly.
Grayned v. City of Rockford, 408 U.S. 104, 108, 92 S.Cu. 2294, 2298 (1972} quotng Bagpers v Bullizr, 377US
360, 372, 84 S.Cu 13186, 1322 (1964), quoting Speiser v. Randall, 157 U.S 5§13, 526. 78 8.C: 1332 1342 {5958N
*  This opinion was issued just prior to the onset of the adveriising campaigns at rssue.
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conflicted with the FECA and the FEC’s regulations governing the allocation of Frderaf and non-
federal expenses by party organizations,” the respondents in the above matters weee entitied to
rely on the Commission’s legal interpretation. Until the Commission supersedes that opimon,
the Commission is barred by statute from sanctioning anybody who engages in materiaily
indistinguishable activity.®

Though I personally cannot reconcile that opinion with our regulations, I cannot ignore what 1s
plainly an applicable advisory opinion. Ihave an cbligation to apply the law. notas I wish it o
be, but as expressed by the Commission during the period in which the parties conducted thewr
media campaigns.

]

To understand the importance of Advisory Opinion 1995-25, one must piace it in 2 broader fegal
context. The FE(C “presumed coordination” between party coramittees and condulates until June
1996.” The Commission had determined that, because of their close relationship, PETICS were
incapable of making expenditures independent of candidates. For exampie. an expendiiure by 2
party committee for an advertisement promolting a candidate would count as an in-kind
contribution to, or coordinated expenditure on behalf of, the candidate, regardiess of any actual
contacts or discussions.

This was indeed the Commission’s position when it pubiished Advisory Opinton 1995-15 =
August 1995. Advisory Opinion 1995-25 was issued in response to a requent by the Republix
National Committee (“RNC”). The RNC was planning to produce and air media. aeiwmmmm

> The regulations governing the allocation of Federal and non-federal expendstures by pasty conmmutives prosades

that, subject to certain exceptions, disbursements by party conenittees must be made enteely Som fands sabwy v
the prohibitions and limitations of the FECA. General public communicanons e referenie Fedoral candulnies
clearly do not fall within one of the delineated exceptions to this geneval ruke. In fact, the ole exdupien —~ goaene
voter drives — that might arguably cover such acuvity expressly precludes from its covesage acnwsy tha! mendens 3
federal candidate. 11 CFR 106.5.

¢ The Act provides that any advisory opinion rendered by the Comyrussion "may be reled upon by ™ the perisn
requesting the advisory opinion, or by “any person mvolved us any specific amacton or Jonyvey shich o
indistinguishable” in all material aspecis from the activity at sue. 2 U.S.C. ge3TRCHI)

?  The Supreme Court issued its decision in Colorado Republican Federal Campawgn Commusmery FIC, SIBU S
604 (1956) on June 26, 1996, mvalidating the Commission’s position that coordimatme: conld de yeesurmed. i Sws
case, the FEC brought suit after the Colorado Demuocratic Party alleged that the Colorado Republcan Party bud
violated the spendirg limits established in 2 U.S.C. § 441a{d) by muking expandrures for radw ulverimscmwn o
carly 1986 attacking Tim Winth, a Democrat who eventuatly won the general election, though the Colerads
Republican Party hod assigned its right 10 make expenditures for tw 1986 senatonal campisgs to e Nabwossd
Republican Senatarial Commuittee. Et was not disputed that ike Colorado Republican Party had ssrampnd for S
advertisements on i's own initiative, and had no discussion with any potential Wirth opponerts. The FEC rmffaoned
its view that political parties ate incapable of making expendinures independent of candudates. The cose ewendsily
reached the Supreme Court and in a fractured 7-2 decision the Court vacated and remmuded dor e, boddimg thas ¢
application of 2 U.5.C. §441a(d) to truly independent expendituses violated the Fast Amendmen. Codorudn
Republican Federal Campaign Commirtee v. FEC, 518 US. 604, 613, 136 S.Ce. 230%, XIS (i),




featuring “legislative proposals” and it was unsure how to treat the costs of the ady usder the
FECA.

The RNC stated that “the purpose of the ads will be to inform the American people on the
Republican and Democratic positions on these issues, as well as attempt to mfluence puibhc
opinion on particular legislative proposals. The ads are intended to gam popular support for the
Republican position on given legislative measures. and thereby influence the pubbie’s positive
view of Republicans and their agenda.™ The Commission requested and received cxamples of
ads the RNC might run, two of which did not mention a federal candidate and a thurd thar &ud
All three “urge support for the Republican position on the issues discussed.”  Ore of the
advertisements read in part:

If Clinton lets Medicare go bankrupt, vou can keep vour existing coverage - bul
only for seven years. 1f Clinton lets Medicare go bankrupt, vou can: hieep vour
own doctor — but only for seven vears. If Clinton lets Medicare go banknzpt, vou
can still get sick - bur onlv for seven years. ¥ Clinton lets Medicarn: o baniupe,
Medicare won’t be there when you need it. Medicare will be gone.

(Adwvisory Opinion 1995-25, Attachment){emphasis in original}.

The Commission concluded that the cost of the advertisements “should be considered a3 made =
connection with both Federal and rion-federal elections™ and that “for purposes of the aliocaton
rules . . . it 1s imunatenal whether these cosis are characterized as administrative costs or generic
voter drive costs.”"!

The Commission had determined in Advisory Opinion 1995-25 that a national party comnites
could pay for media ads promoting the party’s agenda or its position on legislative 1ssues withou!
the costs constituting in-kind contributions or coordinated party expenditures. In reachmg thes
conclusion, the Commission considered the following facis:'~

- The communications did not contain any ¢all for action other than urgsne
the public to contact the mentioned officcholder 61§ anv) and voree support or
opposttion 1o the legisiation;

- I there was a reference to a federal officeholder who was also 2 federat candidare.
there was no express advocacy of that officeholder’s election or defear and no
reference to federal elections; and

Advisory Opining 1995-25 at 12105.

Id.
0 f d
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In response to 1| Commussion request, the RNC provided the texts for theee ads bur smaned that mone of the by
provided served as the basis for the advisory opinion request, and that the ads mey or may not be coopanble &
other such advertisements which the RNC rmay air in the future  Because the Cormrssson duf aot requars 2 speoifa
advertisement, the AQ ruling was applicable to the nipe of ad providied

-




- The: proposed comrnunications did not contain an “electioneering message.”

In other words, as long as the communication did not contain “express advocacy™ OF an:
“electioneering message,” a party committee could ailocate the cost of an advertisement featunny
a federal candidate without the cost constituting an in-kind contribution 1o the candidate
Because the Commission *“presumed coordination™ between party and candidate. anv pary-
financed advertisement featuring a candidate would otherwise have constituted an n-kind
contribution to that candidate or a 441a(d) expenditure. Advisory Opinion 1993-23 exphenly
permitted parties to finance advertisements featuning candidates without making a contnbution
Coordination was irrelevant because it was presumed. Absent express advocacy. the
Commission had determined that an “clecticneering message,” not coordinalion, would
determine the ultimate nature of the expenditure.

The “electioneering message” test was deeply flawed. I was incredibly vague and unceriain i
application.’® It can be neither found in the Act nor Comrnission reguiations because it was
derived from an advisory opinion.'”” A communication purportedly satisfied the “tlectisncering
message” test if it contained a clearly identified candidate and included statements which were
“designed to urge the public to elect a centain candidate or party, or which wonld iend o dimnisi:
support for one candidate and garner support for another candidate.”™® (emphasis added). As
expressed, a communication would satisfy this test, not based on its content, but on s hidden
design or its effect on voters. This is precisely the son of test that the Suptesne Court has warned
would not satisfy minitmum requirements of due pmcess.!”

My colleagues and I formally rejected the use of this test on both procedural 2nd substantive

grounds when the Audit Division and the Office of General Counsel {collectively “the staff™)
attempted to apply it to the parties” media campaigns in the presidential candidate commiltee
audits'® conducted pursuant to 26 U.S.C. §§ 9038(x) and 9007(a). ¥ We stated that the phrase

®  The Commission presumed that the ads would not qualify as “coordmated expenditires on bebalf of any peners

election candidates of the Party under 2 U.S.C. §441a(d).” Advisory Opuuon 1995-25 a1 12109 Thes seerply meegrs
that Advisory Opinion 1995-25 may not apply to “coordinated expenditures™ made on behalf of a candsdztr denmg
the general election. See 2 U.S.C. g441a(d). Since the activiry n the above maters took pline pror to the
candidates’ nomination, §44 1a(d) limiations are irrelevant.

" In fact, Commissioners who approved the General Coussel's recommendations in these matters comsnented
duning Commission Open Sessions on the presidential audits and the media carnpaigns tat "you can't help but come
to the conclusion that the law in this area is hardly clear,” “the stafT's finding is based on a farzy Yegal scandard™ an:d
*“you come away scratching your head” trying to make sense of applicable Comgmission regulations and adviory
opinions. See Commission Open Session record. December 3, 1998, See also “Elecnon Pane! Rasses Doubes Abous
Action on "96 Audits” The Washington Posi, 10/'4/98: “Cominssioners Challenge Avdit of 96 Campargrs” {54
Today, 10/4/98; and “Ads in '96 Campaign lliegal, Audus Claim™ The New Orleans Times-Picavane. 16398
Advisory Opinion 1985-14, 2 Fed. Election Carnp. Fin. Guide (CCH) € 5319, p. 11,185 (May 30, 1985

" The Commission cited both Advisory Opinion 1985-14 and Uawed States v Unzted Auto Workers, 23200
567, 587 {1957)) as authority for the “electioneenng message™ test.

"7 See Buckley v. Valeo. supra.

18 Specifically these committees were the Dole Pnmary Communiee, Dole/Kemp ‘96, Inc. " Dole Generat
Committee”), the Dole/Kemp '96 Compliance Commuttee, Inc. {"The Dole GELLAC™), the Chnton Pramury
Committee, the Clinton/Gore '95 General Comminee, Inc. ("Chinton General Committee™) and the Climtor Gors 56
General Election Legal and Compliance Fund ("Clinton GELAC™).



“electioneering message” could not serve as a substintive test to describe the content of
communications that are “for the purpose of influencing” an election. Procedurally, it was
flawed because the test had not been promulgated as a regulation as statutorily required . The
statute expressly requires a rule of law to be initially proposed only as a rule or regulation ™

This statutory mandate serves to protect the regulated community from being judged by
interpretations of the law that did not flow naturally and foreseeably from the law nself. but were
the mere product of administrative convenience or preference. We also stated that the phrase
could not be used as a shorthand expression of the Commission’s interpretatinn of the statutory
standard “for the purpose of influencing” an election because the advisory opinions from which
the standard was drawn did not convey a clear and consistent application of the statutory fmrmﬂ,,
and the phrase was both 0o vague and oo broad to have a sufficiently definite meaming ”

Nowhere is the inherent vagueness of this test more evident than in the application of its second
prong. Focusing on this prong — statements “which would tend to diminish support for one
candidate and garner support for another” — it is clear that any communication promioting ene
party’s legislative agenda over another would satisfy the “electioneering message™ 1est. Virtually
any partisan communication featuring a federal candidate will tend to diminish support for one
candidate and gamer support for another. 2 Yet Advisory Opinion 1995-25 explicitly pcmmmm
communications fraturing a federal candidate and promoting a party's legislative agenda >

This can be shown by applying the “electioneering message” test to the communications a2 1ssuc
in Advisory Opinion 1995-25, which the Commission determined did no? contain an
electioneering message. For example, the advertisement supplied by the RNU read as follows:

If Clinton lets Medicare go bankrupt, you cin keep your existing coverage -- but
only for seven years. 1f Clinton lets Medicare go bankrupt, you can keep your
own doctor — but only for seven years. If Clinton lets Medicare go bankrupt, you
can still get sick -- but only for seven years I Clinton lets Medicare go banknupt,
Medicare won't be there when you need it. Medicare will be gone.

" The staff conclucded that the expenditures by the parties for the media campargns were m fac? mokmd

contributions to the candidates and recommended that the Republican and Democratic preswential candulates pay
back $17.7 million ard $7 million, respectively. The Comnussion unammously rejected thus recommendanon, It
seems to me self-evident that if the media advertisements did pot constitule a contribution nt Decemiey 1998 when
the Commission voted to seject the repayment recommendation, they cannol constitute a conmbunan s February
2000. If anything, a repayment determination would merit ther application of 3 lesser standzrd han would be appled
in finding a violation.

® JU.S.C. §437f (b}

2l See Statement of Reasens on the Audits of the Diole Primary Camuuttee. Dale/Kemp 5. Inc (~Dolz Graeral
Committee”), the Dofe/Kemp '96 Compliance Committee, Inc. ("The Dole GELAC™). the Chnton Premary
Committee, the Clinton/Gore '96 General Committee, Inc. ("Chnton General Comamttee™ aisd e Clinton Jore 656
General Election Legal and Cornpliance Fund ("Clinton GELAC™), signed by ¥ice Chawrnan Darmil Wold and
Commissioners Lee sann Elliot, David M. Mason and Karl J. Sandsirom. fune 23, 1699,

2 Thus, by making the “clectioneering message” a critical element of Advisory Opinzon 1995-29, the Comusswn
had built in a fatal cantradiction.

#  Advisory Opinion 1995-25 at 12109.




(Advisory Opinion 1995-25, Attachment){emphasis in original).

The Commission determined that this statement would not “tend to diminish suppost for one
candidate and garmner support for another™ — in other words, that 1t did not contam an
“clectioneering message.™"

This advisory opinion was issued to the national parties on August 25, 1693, after which the
. “ - . - 3
Democratic party began its advertising campaign.”

Each of the Democratic party’s advertisements could be described as either "mtended to gawn
popular support for the [Democratic] position on given legisiative measures and theveby
influence the public’s positive view of [Demccrats] and their agenda,” or whose putpose was "
promote the {Democratic] party . . . "% In other words, the advertisernents hacl precisely the
same characteristics as those approved in Advisory Opinion 1995-25.% { The subject matter and
complete timetable for the Democratic Party ads can be found as an appendix 10 this statement )

The following script was typical of the advertisements run by the Democratic party. This aired i
October 1995:

Preserving Medicare for the next generation. The right choice but what's the nght
way? Republicans say double premiums, deductibles. No coverage if vou're
under sixty-seven. Two-hundred and seventy billion in cuts but less than half the
money reaches the Medicare trust fund. That’s wrong. We can secure Medicare
without the costs on the elderly. That's the President’s plan. Cut waste, control
costs, save Medicare, balance the budget. The right choice for our famifies ™

This looks strikingly like the advertisement submitted by the RNC in Advisery Opinion 1995-24
and diagnosed free of an “electioneering message” by the Commission.”

2 In fact, the Comenission acknowledged the RNC s statement that ™t 15 unpossible to determune what offee? these

rypes of adverntisements have on the electabiliry of candidatz2s a1 the Federal, siate and locad level 7 A4

% Though the Democratic party ran one flight of ads. from August 16 to Acgust 35, 1995, ro other ads were fun
untit October 3, 1995,

® 0

See discussion of Advisory Opinion 1995-23, supra

¥ MUR 4407, GCR Attachment 10.

¥ The General Counsel argued that this advertisemens was used for the purpose of mnflueneing the Prosadent’s
election. In fact, this and many of the adverusements were aired during an miense battie berwren the Procident and
the Republican controlled conggess over the federal budget and other legislation  This bantie lasted fom the fudillic
of 1995 through the first several months of 1996, Though the General Counse] arpued thar all of the ads swed
between 1995 and 1996 were “for the purpose of influencing” the candidates” elecnons, the decurrentasy o #lemie
tells a different story. A series of “agendas” of mectings between the President and hus advisors obtamed by the
United States Senate Committee on Governmental Affairs makes it possible 1o track the adnurstration’s poals foe
running the advertisernents. The agendas show that ads were produced for the purpase of pervaadmy “Swmyg
Republican Senators,” the public and others to favor the adrumistrauon’s approach on 3 number of wougs, nchadirs
the budget, tobacce, education and Medicare. For example, this agenda discusses the stracgy o oreisare
Republican Senators on the budget battle and Medicare:

7

3. PROPOSED BUDGET STRATEGY . ..




This ad aired in July 1996:

Remember recession, jobs lost. The Dole GGP bill tries 1o deny nearly 10000060
families unernployment benefits. Higher interest rates, 10,000,000 anermplovad
with a Dole amendment. Republicans tried to block more job wraining today We
make more autos than Japan. Record construction jobs, mortgage rates dowr.

B. Pressure campaign aumed at Swing Republican Senators on Medicare Dhanmg B
. 1. Target recess paid media, funded by DN, to anm af hev mundoraze Repnliicyn
Semators.
a. Hir srnall states with moderate Bepublcan Semators
2. Get consutusncy groups to brng pressure.
3. flesh out Republican ideas and educate media
C. Announce veto of all appropriation bills un@f across the board deal o symed
D. Trammwreck scenario . . .
2. Closing Govt. Down. . ..
1. Swategy: armplify pain, dos 't mute 2.

s Agenda dated July 26, 1595, Audit Referzal 99-15, Anachment 9.

Clearly the media advertisements discussed were used 10 pressuwe moderate Pepubbcan senntorns to sanpm? S
President’s budget, not to influence his eleciion o office. Another agenda indfwaoed sormbr mtenioms

1. BUDGET STRATEGY - MEDICARE CUYS DERAIL REFMUBLICANS
B. Stnitegy - fold out

1. Step one: Ads.
a. Rum ads in moderate Republican states o pry lnose senng Seszmrs
2. StepOne: Free Medix . .
3. StepTwo: Pawd Media . ..
e. pgoal: to raise the heat to such levels thar Regubluwas
1. abandon thew plan
2. try to posipone everythyng wehl Mow.
3. evenmally feel the heat 9o much 1kt they denand o wenk rroabaree,
a reconciliation on the President’s eorms 10 lnwer thew gobnen| e
f. Splining the Hepublicans . .

Agenda dated August 3, 1995, Audit Referral 99.15, Attachment 50
H. AD RECOMMENDATIONS - KEEP UP PRESSLRE
A, Stress President’s commutment to balanced: budget . |

B. Shift Focus 10 Educauon, the kev apyropnistiony barniefiald
C. RunMedicare spots i1y swing stase mraarkers along with oducation sds 6o b pulbls:

up to speed
Agenda dated Septembys 7, 1995, /d.

The General Counsel did not find these documents persuasive and wtead coneluled tar aff sdveriaome sty wite
*for the purpose of influencing” the President's election. See Auds Referral 99-15 50 94
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10,000,000 new jobs, more women swned comipanies than ever.  The Presudess s
plan. Education, Job training, economic growth for a better future.

The Republican party ran similar ads focusing on a Balanced Budges Amendment, the repeal o
the gas tax, Republican tax cut plans, illegal immigranis and welfare reform ~ For cwarmple. ths
advertisement was produced May 15, 1996:

[Bill Clinton is shown in several ¢lips, i each onc stating a diflferent number of
years to balance the budget.] For four years you heard a ot of taik from Bl
Clinton. Double talk is expensive. Tell Mr. Clinton to support the Balanced
Budget Amendment.

Each advertisement either promoted a party or iis legisiatsve agenda; mos? featured 3 fedoval
office holder or candidate for federal office. None contained an “electioneenng tnessage™ a3
identified by Advisory Opinion 1995-25. %

It is irrelevant to the analysis that many of these advertisements awed during 3 prendeitial
election year. “Since 1995 is a non-presidential election year, the Cornrmission concludes that the
proper allocation for these expenditures s at least 60% to the Federal account, with a
corresponding allocation to the non-federal account. Skould the RNC continue these aessities
into 1996, a presidential election year, the Federal shure will rise fo at leasr 63" of these cors ™
Advisory Opinion 1995-25 at 12110 (emphasis added)

Further analysis into whether these advertisements, as compared with the exampiles given by the
RINC in Advisory Opinion 1995-25, actually contained an “electioneering message” i
problematic. It puts the Federal Election Commission in the posttion of parung the corient of
cn»mmur;i}cations to divine their true design. This is far too precarious a line for the revpondents
to walk.

* .
' Audit Referral 99-13, Anachment 4.
2 The “electioneering nessage™ test was so vague 1 s applcition that the staff supgested pamcular
advertisements satisfied the test based on their production valus  For exampic. the wtaf¥f arpued dhat reyasdicss of e
script, an ad visually portraying one party’s position in gray tones and the other’s m coler contanwd an
“electioneering message.” See Commussion (hpen Sesston record. Decernber 3, 1996
> In holding the “relative to” standard in the onginal FEC A wrpermusstbly vague because 2 Saled to chrarly mure
the boundaries between permissible and impernussible speech. the Court m Buckley v § el moted the Sangers of
requiring the government to divine a speakers intent:
[WTether words intended and dessgned to fall short of ravitanion would muss that mwsk v 3
guestion both of intent and of effect. No speaker, i such crrcumstances, safely could assunwe that
anything he might say upon the general subject would not be understoomd by some 35 an wrwtaton
In short, the supposedly clear-cut distinciion between discussion. lsudation, general advecac: . snl
solicitation puts the speaker in these circumsiances whollv ar the moerey of the varied
understanding of his hearers and conscquently af wharever infovence may he deanen as to 21
intent and meaning. Such a distincnion offers no security for free discussuen. In these condwenns i
biankets with uncertamty whatever mmay be said. it compefs the speaker to hedgr and s
Buckley v. Valeo, 424 1.5. 1, 41 (quoting Thomas v Celling, 323 U S 416, 63 S.Cr 315 { 1989 vemmphanst
added)).




[11R

Responsibility for the confusion surrounding the law resides with the Commission. it
incumbent upon the Commission to act promptly to clarify the law and restore it 1 an
understandable state. The regulated community should not be Jeft to guess whether its actions
are in accord with the Commission’s understanding of the law.

The first step in this restoration project is easy. The Commission should formally supersede

4 Advisory Opinion 1995-25. Advisory Opinion 199525 — to the exteni that it permits pugty
¥ committees which malie disbursements in cannection with federal and non-federal elections
i allocate the costs of communications that reference federal candidates between {ederal and non-

federal accounts — is clearly at odds with our regulations. Section 106.5 of our regulations
provides that, subject 1o certain exceptions, disbursements by party committees must be made
entirely from funds subject to the prohibitions and lirnitations of the Federal Election Campaign
Act. General public communications that reference Federal candidates clearly do not fafl within
one of the delineated exceptions to this general rule. In fact, the one exception - generic voter
drives -- that might arguably cover such activity expressly precludes from its covierage activity
that mentions a federal candidate.

By taking the simple ttep of superseding Advisory Opinion 1995-25 in favor of a straghtforward
4 reading of our regulations, the Commission would be taking a major step towardy ending
spending practices about which a majority of Commissioners have expressed concern. In
adopting Advisory Opinion 1995-25, individual Commnuissioness may have intended thit # be
given a narrow reading. Unfortunately, the text of the decision does not lend 1seif to such a
narrow interpretation. Committees of both major political parties have read the decision to stand
for the proposition that a party committee may pay for advertising that supports or criticizes 2
Federal candidate from funds not subject to the limitations and prohibitions of the law. This s
not a strained reading of the opinion. To the contrary, it is precisely the proposition the opmimon
appears to stand for. Until the Commission acts 1o correct that perception, political parties will
continue to presume that they are operating in accordaiice with the law in making such
disbursements.

There is no doubt tha: our regulations take precedence over our advisory opintons. Newvertheless,
our ability to enforce the law will be seriously impaired as leng as an il considered advisory
opinion is left as our fast statement of the applicable faw. Therefore 1 would urge the
Commission to publizly announce its positien in this regard and in doing so, address the practices
that have been at the heart of this investigation.
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Appendix

The Democratic party, including state party organizations financed by the national party, ran the

following ads:**
Flight Date
8/16/95 - 8/31/95
10/3/95 - 10/17/95
10/19/95 - 11/1/95
11/2/95 - 11/10/95
11/10/95 - 11/30/95
12/5/95 - 12/14/95
12/17/95 - 12/22/95
1/10/96 - 1/24/96
1/26/96 - 2/1/96
2/13/96 - 2/19/96
2/20/96 - 3/5/96
3/7/96 - 3/27/96
3/29/96 - 4/3/96

4/5/96 - 4/26/96

4/27/96 - 5/3/96

3/5/96 - 5/31/96
6/1/96 - 6/11/96
6/12/96 - 6/25/96

0/26/96 - 7/19/96
1124/96 - 8/6/96

M See Audit Referral 99-15, Attachments 10 and 11.

Subject Matter

Meadicare

Medicare

Medicare/Tax Cut’ Work not
Welfare Reform/Balanced Budget
Medicare

Medicare/Balanced Budget
Medicare/Balanced Budget
Medicare/Balanced Budget/Health
Care/Education Cuts
Medicare/Heaith Care/Education
Cuts/Balanced Budget
Medicare/Balanced Budget
Medicare/Balanced Budget
Medicare/Balanced Budget
Welfare Reform/Child Support
Enforcement/Domestic Vioience
Medicare/Batanced Budget/Child
Healtheare/Education/job Traing
Medicare/Education Cuts/Blatanced
Budget/Health lsurance Plan/Tax
Credits/Education Cuts/Brady Bill

Medicare/Education Cuts/Thalanced
Fludget/Health Insurance PianTax

Credits/Education CutsBrady BillFamily

Medical Leave
Headstart/Student Loans/ 1996
BudgetFamily Medical Leave
Assault Weapons Ban/Balaneed
1Budget'Family Leave

Tuition Tax Cul PlanMedicare
Medicare/Iliegal Immigrarts
13OP Bili"Unemployment
Benefits/Jobs Training




